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a passenger. The wound might, perhaps, have influenced the act 
of Captain Pettys, and may excuse him in leaving the steamer. 
Carney, the second mate, remained on the wreck until after sunrise. 
And, from the evidence, it appears all the passengers might have 
been saved if they had collected on that part of the stern of the 
Atlantic which remained above water, until after sunrise. Captain 
Richardson and McNatt, by unremitting and judicious efforts, res- 
cued many of the passengers. 

The weight of the responsibility for this great calamity lies on tlie 
propeller. The Atlantic was in fault, but not in the same degree as 
the propeller. Where the fault is mutual, the damages are divided, 
and not apportioned by the comparative culpabilities of the parties. 
The decree of the District Court is reversed, and a decree will be 
entered that the damages stipulated be divided, one-half of which 
shall be paid to the libellants by the respondents. 

It is not improper to remark, that the additional evidence pro- 
cured in this case since the decree in the District Court, has greatly 
changed its aspect. In the argument, the counsel for the libellants 
admitted the decree in that court was correct, on the evidence 
before it. 



In the Superior Court of Baltimore, January, 1857. 

MONTGOMERY VS. WHITTINGTON, HOOPER, RICKETTS AND MtTRPHV. 

1. Where one W., the defendant, and one M., the complainant, entered into a con- 
tract and agreement whereby the said W. became the agent and trustee of the 
said M., to sell his interest in the steamboat Jewess, under certain terms and 
upon certain stipulations; and where, in direct violation of the terms of tho 
contract, co-operating and conspiring with one H., who also owned a moiety of 
the steamboat, the said W. sold to R., his partner, the interest of his cestui que 
trust, and advanced part of the purchase money, the sale being made at a 
lower price than had been previously offered, and, within thirty days of the sale, 
took, by the Custom House documents, title and possession to himself of a cer- 
tain interest in the said steamboat, the sale was held void, as being in violation 
of the general and universally established doctrine, that trustees are incapable of 
purchasing trust property themselves. 
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2. The general doctrine of the relations between cestuis que trust and trustees 
discussed. 

3. The cestui que trust is entitled to the full value of the property at the time of the 
sale, as damages, if it is lost or not in a condition to he returned. 

The opinion of the court was delivered by 

Lee, J. — In April, 1854, James Montgomery filed his bill of 
complaint in this court, setting forth that on the 9th day of Jan- 
uary, 1854, he was possessed of one undivided half of a steamer 
called the " Jewess," and that Wm. E. Murphy, of Louisiana, was 
the owner of the other half; that from some disagreement between 
Murphy and himself, a libel was filed for and on behalf of said Mur- 
phy, in the District Court of the United States, for the State of 
Maryland, for the purpose of obtaining a sale or division of said 
steamer, and that during the pendency of said proceedings, Murphy 
transferred, by an absolute bill of sale, his undivided half of said 
vessel to one James Hooper, of the city of Baltimore. 

That it had become necessary for the payment of claims against 
the steamer, to have her sold on terms that would realize a fair price, 
and the complainant, yielding to this exigency, agreed to have such 
a sale made, and that during the consultation of this subject the 
defendant, John Whittington, pursuaded him not to have the sale 
made by or under the control of the attorneys of the parties, but 
that he, as a merchant, acquainted with the value of vessels, could 
effect a better sale and could prevent any sacrifice of the steamer, 
and as a return for his services, would ask only 1\ per cent, for his 
commission. 

Confiding in the defendant and his representations, the complain- 
ant alleges that he gave him an absolute bill of sale of his undivided 
half interest in said " Jewess," and that the steamer, being at that 
time in the hands of the marshal, deteriorating in value and incurr- 
ing expenses, he, without reflection, and from his entire confidence 
in the defendant, executed this bill of sale without naming or reserv- 
ing any of the trusts or rights it was intended to secure. 

That he afterwards, upon the advice of counsel, required the true 
purpose of said bill of sale to be expressed in writing, and that the 
defendant accordingly executed and delivered the agreement of trust 
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marked (exhibit J. M., No. 1), in the printed record, in the follow- 
ing words— 

" Articles of agreement made and executed on this ninth day of Jan- 
uary, eighteen hundred and fifty-four, by and between James Mont- 
gomery and John Whittington, in relation to the steamer Jewess, 
and a bill of sale executed to him this day by the said James Mont- 
gomery, for his interest in said vessel. 

It is agreed first, that the said Whittington is to unite with James 
Hooper in the sale of the said vessel, and to charge for the sale 
two-and-a-half per cent, on the whole vessel, so that he will receive 
one-and-a-quarter per cent, and the said Hooper the same. The 
said sale to be made for one-third cash and the residue for approved 
paper, at four, six and eight months, with interest. 

But the said sale is not to be made before the twenty-eighth day 
of February next, and in the meanwhile, if the said Montgomery 
shall purchase from James Hooper his half of the said vessel, then 
no sale is to be made and no commissions charged ; but the said 
Whittington is to re-convey the said steamer to the said Mont- 
gomery without any further consideration, the said bill of sale having 
been made for the said purpose. 

And it is further agreed, that if such sale shall be made as afore- 
said, the proceeds are to be applied to the payment of commissions 
and expenses, and afterwards to the payment of all the debts of the 
said steamer " Jewess," and the residue to be paid over to the said 
James Montgomery and James Hooper, in equal proportions, after 
crediting advances made by the said Montgomery and William E. 
Murphy, from whom the said Hooper purchased his interest, so that 
the said Montgomery and the said Murphy or Hooper shall, before 
receiving the residue, after paying debts, have been put upon an 
equal footing as to the money already paid for the said steamer ; if 
the said Whittington shall have to make any advances for the said 
steamer, which advances are to be confined to necessary expenses. 

It is further agreed, that in case the said James Montgomery shall 
object to the payment of any claim, he may suspend the same by 
giving security to the said Hooper and the said Whittington, to in- 
demnify them therefrom and against the same, in which case the 
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proceeds of the sale may be distributed without reference to any 
such claim. 

As witness our hands and seals the day and year first aforesaid. 

JOHN WHITTINGTON, [seal.] 
JAMES MONTGOMERY, [seal.] 

Signed and sealed in presence of 
Samuel L. Chamberlain. 

Interlineation, second page, beginning at the word "if" and 
ending at " expenses," being made before signing ; and also the 
words " and the said Whittington," in the third page, and the word 
" said" in the first page. 

SAMUEL L. CHAMBERLAIN."— 

— which expressly authorizes Whittington to act only as agent and 
trustee for the complainant, and as such to make a sale of his (com- 
plainant's) interest in said steamer upon the terms and at the time 
therein specified, and after paying the claims against said vessel out 
of the proceeds, to pay over the surplus respectively to Hooper, the 
holder of Murphy's half, and to Montgomery the complainant. 

The bill then alleges that in direct violation of this trust, the 
defendant, Whittington, united arid conspired with said Hooper, and 
that they advertised and offered for sale the steamer, on the 15th 
of February, 1854, but, upon the remonstrance and objections of 
the complainant, the sale was stopped, and the vessel was withdrawn, 
after a bid of $27,500. That, afterward, Hooper and Whittington, 
confederating and uniting to injure him did, without his consent, 
again advertise the "Jewess" for peremptory sale, on the 1st of 
March, 1854, and did not state in the advertisement the terms of 
sale, as required by the agreement. 

The complainant also states that the defendants, Hooper and 
Whittington, well knew, at that time, that the steamer had cost, in 
the original purchase and repairs, upwards of $20,000, and that the 
debts due by her were, then, not large in amount, yet, notwithstand- 
ing, they put her up for sale, on the 1st of March, without notice to 
the public of the terms of sale named in the agreement, J. M., No. 
1, and that she was struck off, after a languid bidding, with a small 
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attendance at the Exchange, and was knocked down at the sum of 
$12,500, against the urgent remonstrances of the complainant, who 
was present, but unable to arrest the sale or prevent the sacrifice ; 
and that Wesley Ricketts, the partner of Whittington, became 'the 
purchaser of the steamer at this bid, and on terms different from 
those agreed upon and set out in the agreement referred to. 

The bill then charges that, after this sale, Ricketts and Whitting- 
ton took possession of the steamer at once, and that the defendant 
Whittington advanced all the money required for her machinery 
and repairs ; and it is in evidence, and shown by the books of 
Ricketts and Whittington, that, on the 2d of March, the day after 
the sale, a cash check is charged to the steamer Jewess of $1,000, 
and credited to the firm of Ricketts & Whittington. 

And this result, so disastrous, as the complainant alleges, was 
brought about through the agency and co-operation of Hooper with 
the defendant, Whittington, whom he knew was acting solely as the 
agent and trustee of the complainant at the time he exacted a bond 
from said Whittington to compel a sale at all hazards on the 1st of 
March, and charges upon this statement of the case, a fraudulent 
conspiracy between them to deprive him of his just rights and 
property in said steamer. 

The bill further alleges that Whittington is answerable for the 
breach of trust involved in such a procedure, and ought to account 
for the real value of the vessel, as it may be shown, and finally 
prays, that the sale may be decreed null and void, as being fraudu- 
lent and contrary to equity ; and that a re-sale shall be directed for 
the purposes intended by the agreement, exhibit J. M., No. 1 ; and 
also prays general relief, &c, &c. 

To this bill, the defendants, Whittington, Hooper, Ricketts and 
Murphy, have filed their separate answers, generally denying any 
fraud, collusion, or mal-conduct in the disposition of the steamer on 
the 1st March, and assert that the sale was bona fide, and made 
with the consent of Montgomery under the most favorable circum- 
stances, and for her real value ; and refer, to support their answer, 
to the testimony taken by them in the cause and to be found in 
the record. 
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These answers, under the act of assembly, were not required to be 
given under oath, and therefore the bill and answers amount only to 
an affirmation and denial of the matters and things therein stated, 
and must depend on the proof alone, which in this cause is full and 
voluminous on both sides. 

Indeed, much of the testimony has been properly excepted to on 
several grounds, some of it consisting alone in the expression of 
opinions as to the value of the steamer in controversy. 

Before, however, turning to this conflicting evidence upon the 
value of the steamer, I shall first examine the most obvious and im- 
portant question which, "in limine" upon the bill, answers and 
conceded facts, presents itself. 

It is not denied, but admitted that the absolute bill of sale given 
by Montgomery to Whittington on the 9th of January, 1854, was 
(as afterwards expressed by the articles of agreement filed, as 
exhibit J. M., No. 1,) a conveyance or transfer of the Jewess in 
trust, for the purposes and on the terms specifically set forth in this 
paper. That Whittington, the trustee and defendant, was only 
authorized to act in the sale of said steamer, as the trustee or agent 
of the complainant, Montgomery, being entitled directly to no 
other benefit from the execution of the trust than the commissions 
of two and a half per cent, upon the proceeds of the sale of said 
vessel. 

In this fiduciary character, then, he appears before a court of 
chancery and asks the confirmation and approval of the sale made 
by him on the 1st of March, 1854. 

The evidence, (uncontradicted,) on both sides, shows that the sale 
was not made by Hooper and himself on terms different from those 
set out in the agreement J. M., No. 1; and at the sale Wesley 
Ricketts, a partner of the defendant Whittington, became the pur- 
chaser of the steamer for the sum of $12,500 ; that the first pay- 
ment on the purchase was made on the 2d of March, by a check of 
$1,000 of the firm of Ricketts & Whittington, and that the defend- 
ant Whittington immediately thereafter assumed a control over the 
said steamer, and exercised some of the rights of ownership. 

It is further in proof from the testimony of D. O. Laws, a wit- 
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ness examined by the defendants, and then in the employ of Ricketts 
& "Whittington, that he was present when the said Whittington on 
the morning of the sale offered to lend Wesley Ricketts, his partner, 
the sum of $10,000 to buy the steamer. It is also in proof that 
after the purchase by Ricketts, alterations and repairs were made 
on the steamer to the amount of $4,052 11, and these were paid for 
by Ricketts & Whittington. Thus manifestly showing, that although 
momentarily separated, at the sale of 1st of March, yet Whittington 
(besides furnishing or offering to furnish $10,000 for the purchase) 
united the next day with Ricketts in paying for the vessel and after- 
wards for the repairs and alterations, leaving the conclusion irre- 
sistible that the purchase was made on their joint account as 
partners. 

It is true a witness, John Ricketts, (a brother of Wesley Ricketts) 
states that Whittington at first declined buying the vessel, and 
immediately after the sale hesitated, or to use the expressive lan- 
guage of the witness, "dwelt on the matter." How long he dwelt 
can only be accurately determined by the subsequent acts of the 
party, for besides paying on the 2d of March, $1,000 on account of 
the purchase as stated, it appears that on the 31st of March, not a 
month after this sale and purchase, a paper — complainant's exhibit 
(A) — was filed in the Baltimore Custom House, which is. as follows — 

" Know all men by these presents, That we, John Whittington 
and James Hooper, both of the city of Baltimore, State of Mary- 
land, owners of the steamship or vessel called the "Jewess," of 
Baltimore, for and in consideration of the sum of twelve thousand 
five hundred dollars to us in hand paid at the time of the perfection 
of these presents by John Whittington and Wesley Ricketts, both 
of the city of Baltimore and State aforesaid, trading under the firm 
of Ricketts & Whittington, the receipt whereof is hereby acknow- 
ledged, have granted, bargained, sold, assigned, transferred and set 
over — and by these presents do grant, bargain, sell, assign, transfer 
and set over unto the said John Whittington and Wesley Ricketts, 
their executors, administrators, and assigns all that the said steam- 
ship or vessel " Jewess," of Baltimore, together with all and singular 
her masts, yards, sails, rigging, anchors, cable, boats, tackle, apparel 
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and appurtenances, as she now is, and is more particularly described 
in a certificate of enrollment, granted her at the port of Baltimore, 
in the following words : 

'iVb. 45 (Forty-Five) Enrollment.) — In conformity to an act 
of the Congress of the United States of America, entitled 'An 
Act for the enrolling and licensing of ships or vessels to be employed 
in the coasting trade and fisheries, and for regulating the same," 
John Whittington, of Baltimore, State of Maryland, half owner, 
having taken or subscribed the oath required by the said act, and 
having sworn that he, together with James Hooper, of 
Treasurer of aw Baltimore, aforesaid, half owners, are citizens of the 

United States. . 

United States, sole owners of the ship or vessel called 
" Jewess," of Baltimore, whereof L. D. Morgan is at present master, 
and as he hath sworn is a citizen of the United States, and that the 
said ship or vessel was built in Baltimore, aforesaid, in the year 
eighteen hundred and thirty-nine, (1839,) as appears by a certificate 
of enrolment, No. 7, granted at this port the seventh January, now 
surrendered owners changed. 

And said certificate having certified that the said 

Seal of the ° 

collector of the ship or vessel has one deck and three masts, and that 

port. 1 ' 

her length, is two hundred feet, her breadth twenty- 
two feet ten inches, her depth nine feet two inches, and that she 
measures four hundred and ten tons and ninety-five parts of a ton ; 
that she is a steamship ; has a square stern ; no galleries, and plain 
head. 

And the said owners having agreed to the descrip- 
Navai officer of tion and admeasurement above specified, and sufficient 

the port. . . 

security having been given according to the said act, 
the said steamship having been duly enrolled at the port of 
Baltimore. 

Given under our hands and seals at the port of Baltimore, this 
eighth day of March, in the year one thousand eight thousand and 
fifty-four.' 

To have and to hold the said steamship or vessel called the 
"Jewess," of Baltimore, and the appurtenances thereunto belong- 
ing, unto the said John Whittington and Wesley Ricketts, their 
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executors, administrators and assigns, to the only proper use and 
behoof, and as the proper goods and chattels of the said John Whit- 
tington and Wesley Ricketts, their executors, administrators and 
assigns, from henceforth, forever ; and we, the said John Whitting- 
ton and James Hooper, for ourselves, our executors and assigns, do 
hereby covenant and agree to, and with the said John Whitting- 
ton and Wesley Ricketts, their executors, administrators and 
assigns, that at the execution of these presents, we are the true and 
lawful owners of the said steamship called the " Jewess," of Balti- 
more, and appurtenances, and have full right and authority to 
sell and dispose of the same, freed from and cleared of all claims, 
incumbrances or demands whatsoever. 

In witness whereof, we have hereunto set our hands and seals, the 
thirty-first day of March, in the year of our Lord one thousand 
eight hundred and fifty-four. 

JOHN WHITTINGTON, [seal.] 
JAMES HOOPER, [seal.] 

Signed, sealed and delivered 
in the presence 

Thomas M. Morris. 

True copy, PHILLIP F. THOMAS, Collector:'— 



A 



— wherein Whittington and Hooper, calling themselves the owners 
of the steamer Jewess, for and in consideration of $12,500, acknow- 
ledged to be paid to them by John Whittington and Wesley Ricketts, 
" grant, sell and transfer" to Whittington and Rioketts, trading 
under the firm, &c, of Ricketts & Whittington, the said steamer 
" Jewess," her tackle, apparel, &c, fully and absolutely. 

Without referring further to the testimony in the record showing 
other acts of ownership and control on the part of Whittington over 
this steamer, I might well pause, sitting here as a chancellor, and 
ask what reply or construction can be given to this documentary 
and conclusive evidence of Whittington's interest in her, other than 
that which I must adopt. This document speaks trumpet-tongued 
in establishing, beyond all controversy, Whittington's interest in the 
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purchase of the " Jewess," and his part ownership with Ricketts, 
not a month after the sale. 

And this fact being proved, beyond the possibility of cavil or 
doubt, the question now recurs, which I shall examine by the 
lights of judicial authority in England and this country, can a trus- 
tee directly or indirectly become a purchaser of, or be interested in 
the sale of trust property con-fided to him, or can he in any way 
afterwards acquire an interest therein ? 

Before looking at the adjudicated cases on this subject, and apart 
from the conclusive authorities in England, embracing the opinions 
of the most eminent chancellors, from Lords Hardwicke, Eldon, and 
others, to the present time, the rule established by them is most 
clearly defined by Sir Edward Sugden: (See Sugden on Vendors and 
Vendees, 2d section, p. 109 ; Vol. 2, p. 887, 11 Lond. ed. 1846.) " It 
may be laid down," says that able writer, " as a general proposition, 
that trustees, (unless they are nominally such, to preserve contingent 
remainders) are incapable of purchasing the trust property them- 
selves, unless under restraints which courts of equity impose, for if 
persons of confidential character were permitted to avail themselves 
of any knowledge acquired in that capacity, they might be induced to 
conceal their information, and not to exercise it for the benefit of per- 
sons relying on their integrity. The characters are inconsistent. 
" Emptor emit quam minimo potest venditor vendit quam maximo 
potest." This principle is to be found broadcast through all the deci- 
sions in which the relation of trustee and cestui que trust are at all 
discussed. See Fox vs. MacJceth, 2 Brown's Chancery Cases, 400 ;: 
Baker vs. Carter, 1 Younge & Collyer, 252 ; Campbell vs. Walker, 
5 Vesey, 679 ; Exparte Lacey, 6 Vesey, 627 ; Lister vs. Lister, 

1 Younge & Collyer, 629; Killock vs. Flexney, 4 Brown's C. C. 41; 
Exparte James, 8 Vesey, 337 ; Lowther vs. Lowther, 13 Vesey, 
603 ; Whitcomb vs. Minchin, 5 Maddox, 91 ; Murphy vs. O'Shm, 

2 Jones & Latouch, 422; Randall vs. Hrrington, 10 Vesey, 427.; 
Crow vs. Ballard, 3 Brown's C. C, 104 ; Brookman vs. Baths- 
child, 3 Simmons, 2i4 ; Exparte Reynolds, 5 Vesey, 707. Besides, 
the rule is so just and consonant with equity and fair dealing,, that 
no jurist could hesitate to maintain and enforce it. 

23 
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Trusts are the peculiar offspring and favorites of courts of equity, 
and they have guarded them always with parental fidelity and care, 
and with an unanimity of judicial decision rarely met with over 
other subjects of their jurisdiction. 

The fiduciary character of trustees, guardians, executors and 
agents, always impressed upon the performance of the duties they 
imposed, a sacredness which has been, and will be, preserved from 
the slightest attempts on their part to impair or violate the obliga- 
tions they create. 

Indeed, the courts hesitate not to visit with condign penalties, all 
violations of the sacred duty of a trustee whose authority alone rests 
upon the confidential character of his office ; he is, whether created 
by judicial order or private contract, regarded as acting solely and 
only for his cestui que trust, and cannot, directly or indirectly for 
his own benefit, though proceeding fairly and openly, disregard the 
duties, or disappoint the objects for which he was appointed. 

By the Civil and French law, as promulgated by Domat, and 
other eminent authors, the " fidei-commisses " and purposes of a 
trust are made paramount to all other considerations. 

Trust and faith are, therefore, the solid pillars on which courts 
of .chancery have rested their large and beneficent jurisprudence, so 
that wrongs, which, by the common and statute law, could not be 
redressed, will be remedied, and what men in good conscience and 
fair dealing ought to do, will be decreed to be performed, and the 
injured party restored to his rights, or compensated for their viola- 
tion. 

Indeed, the books are full of cases where the law, strictly admin- 
istered, is insufficient to reach the remedy, and restore the losses 
which breaches of trust have occasioned. 

But, through the instrumentality of its writ of injunction, a court 
of chancery can alone arrest impending ruin, and save the injured 
and outraged party, before the thunderbolt has descended and 
brought on him irremediable ruin. 

Chancery courts give effect to the intentions of parties to a con- 
tract, so as to produce and carry out the true object of it. (See 
Jeremy's Equity, page 48(5.) Without this power, social rights, laws 



MONTGOMERY vs. WHITTINGTON ET AL. 355 

based upon liberty, and liberty regulated by laws, would be a mere 
mockery; and result often in the grossest injustice, if the rights of 
persons and property were left alone to the strict and inexorable 
rules of the common and statute laws — to illustrate by a common 
case : when a bill of exchange, about to be negotiated fraudulently 
and without consideration,' is offered, equity will compel the holder 
to deliver it up to be cancelled, and in all cases contracts, though 
the construction of them is the same in equity and at law, yet a 
court of Chancery, looking at the intent, will apply the remedy. 
(See 2d Vesey, page 445.) 

So the rights of married women, a dependent and confiding class, 
are protected against their husband's acts and obligations, and 
a cherished patrimony is rescued from the insatiate jaws of credi- 
tors, whose tyranny too often inflicts a slavery more galling and 
crushing than the chains of despotism; and the affections and 
wishes of domestic life and parental solicitude are, by the hand of 
equity, in the construction of wills and testaments, realized and pre- 
served to children and descendants, unimpaired. 

Equity, therefore, as established, expounded and administered in 
England and this country, has become the sanctuary and guardian 
of human trusts, confidences and intentions ; which, preserved and 
enforced, revive into foliage and fruit the cold and arid fields, over 
which strict common and statute law, and their rigid rules of inter- 
pretation and decisions, had for centuries presided. 

But it is not my purpose to dwell longer on this grateful view of 
the present results of equity jurisprudence, and they are only now 
invoked to honor and defend the great principles established by it, 
and the great jurists who have administered it. 

Many of the modern rules of law are now derived from chancery 
adjudications. 

Presumptions, as against stale debts and demands, and the 
principles covering the large and all embracing action of assumpsit, 
trace their origin to this just fountain. 

With these reflections which have occurred to me, and in the light 
of former and late decisions, so innumerable, to some of which I 
shall refer, I could not hesitate to pronounce the sale in question to 
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be a violation of a trust, and in this case to declare it null and 
void, upon the conceded facts and evidence to which I have re- 
ferred in this record ; which, in a word, are, that Whittington, the 
defendant here, was the trustee. of the complainant, Montgomery, 
under the contract and stipulations of their agreement and contract 
— he offered the trust property confided to him first for sale on the 
15th of February, in direct opposition to the terms of this contract ; 
he then, co-operating and conspiring with Hooper who held the 
other moiety of the "Jewess" under an absolute bill of sale from 
Murphy, permitted himself to be bound in the penalty of $1,000, to 
sell her at all hazards, and at any sacrifice, on the 1st of March, 
the earliest day after the 28th of February, the time before which 
it was agreed she was not to be sold, (except at private sale) after 
an advertisement which departed from the terms of sale prescribed 
or omitted to publish them, and at the sale of the 1st of March, 
having previously advanced, or agreed to advance $10,000 to his 
partner Ricketts, permitted him to purchase the steamer at a low 
price, the bid, as Matthews, the auctioneer, states, being entered to 
the firm of Ricketts & Whittington on his book, though this is 
afterwards sought to be explained. 

His firm, Ricketts & Whittington, made on the 2d of March, the 
first payment by their check on this account, and within thirty days, 
the defendant, Whittington, proclaimed himself a part owner with 
Hooper, in the Custom House document, (the bill of sale from 
Hooper & Whittington to Ricketts & Whittington,) and then by 
the same instrument took the title and possession of the " Jewess" 
by a conveyance from Hooper and himself to Ricketts and himself, 
upon the identical consideration* to wit, $12,500, which Ricketts 
gave for her on the 1st of March, thus not only violating his trust, 
but becoming vendor and vendee in the transaction. He has there 
abandoned the interests of his cestui que trust, and stands on this 
record disclosed in his true character. 

Could human language or actions convey more irresistibly the 
conclusion, that he did, indirectly, through his partner, Ricketts, 
bid for the steamer, and then directly assumed the right over the 
steamer as the owner of one undivided half of her ? 
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Here I might rest the case, with an appeal even to the defendant 
himself, certainly to his counsel, to show from this record, any 
other conclusion than that to which I have come. Overwhelmed 
by these facts, they have, however, ingeniously assumed that he 
did not himself bid, and that afterwards, though a trustee (and 
the trust unexecuted,) he was not wrong in taking an interest in the 
steamer. 

This is ingenious, but, with great respect, it is unsound, and no 
authority has been cited to sustain such a proposition. See the 
cases of Davoue vs. Fanning/, 2 Johns. 257, and Hart vs. Ten Fyck, 
2 Johns. 115. 

But against the clear application of the safe and conservative rule 
which I have advanced, and by which this case must stand or fall. 
The defendant's counsel have referred to one English {Campbell 
vs. Walker, 5 Vesey, 679) and two American cases, which they 
say authorize the purchase by a trustee of the trust property, that 
of Prevost vs. Q-ratz, 1 Peters, 365, 378 ; and Fisk vs* Sarber, 6 
Watts & Sargent, 18. 

It is conceded that a trustee may purchase by consent of a Court 
of Chancery, or when he is disconnected with the trust and there is 
a distinct and clear contract,- ascertained to be such after a jealous 
and scrupulous examination of the circumstances that the cestui 
que trust intended that the trustee should buy, that there is no 
fraud, or concealment. Michoud vs. Girod, 4 Howard, 552. But 
before and since the great leading English case, decided by the 
House of Lords, of the York Buildings Company vs. MeKenzie, 2 
Bro. P. Cases, down to the case in 4 Howard, decided by the highest 
tribunal in this country, there is no variableness or shadow of turn- 
ing in the judgments of all the chancellors and judges who have 
affirmed and enforced the great and conservative rule which now 
avoids this sale. 

I have perhaps gone more in detail on this question than the case 
required, but in giving my opinion, I desired to state fully the 
authorities and grounds on which it rests, and to justify my own 
conviction of its soundness and justice. If, however, any doubt 
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could now exist, the decisions of our own State have closed the door 
forever to all doubt and cavil — so that this doctrine of Thurlow and 
Hardwicke, of Johnson, Kent and Marshall, now stands impreg- 
nable from all assaults, and our Court of Appeals, following, as it 
was bound to do, the broad current of these high English and 
American authorities, have re-asserted and affirmed it; who say, 
that it is well settled that a trustee cannot purchase for himself, at 
his own sale, directly or indirectly ; the policy of the law forbids it, 
and if he does, the sale will be set aside on the application of the 
parties interested, or if he sells and becomes himself interested in 
the purchase, the cestui que trust is entitled as of course, to come 
in and set aside that purchase, without showing even actual injury. 
See Simpson vs. Davis, 5 Harris & Johnson, 148 ; Williams' Execu- 
tors vs. Marshall, 4 Gill & J. 379 ; Mason vs. Martin $■ Kemp, 
4 Maryland Reports, 133 ; Richardson vs. Jones, 3 Gill & J. 184 ; 
Bell vs. Webb $■ Mong, 2 Gill, 169 ; Dorsey vs. Dorsey, 3 Harris 
& J. 151 ; Cross vs. Cohen, 3 Gill, 257 ; Ringgold vs. Ringgold, 
1 Harris & Gill, 70. And I now dismiss this question as definitely 
settled in Maryland. The respondent's counsel have argued that 
the sale i8 voidable and not void ; be it so, it is good only till the 
cestui que trust, " as of course," assails it, and his acquiescence 
or consent in the sale must be with a full knowledge of all the cir- 
cumstances. 

This record shows no acquiescence or approval by Montgomery, 
for we find him, on the day after the sale, the 2d of March, notify- 
ing the defendant Whittington not to make a title, or in any manner 
part with the steamer, and in April filing his bill to vacate the 
same, having previously, on the 15th of February, by his remon- 
strances, compelled a withdrawal of the steamer, and arrested the 
sale then. Something has been said of Montgomery's assent to the 
sale of the 15th of February, and his leaving the draft of an adver- 
tisement at the counting-room of Whittington & Ricketts for this 
purpose; but after a careful examination of the testimony in the 
case on this subject, I can find nothing to show, in the language of 
the authorities, (see Davoue vs. Fanning, 2 Johns. Ch. Rep. 257, 
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and Michoud vs. Gfirod, 4 Howard, 552,) such an approval and 
acquiescence, fully and without reserve, or such a delay or laches, 
in repudiating the conduct or acts of the trustee, as a court of equity 
would consider an adoption by the cestui que trust of those acts, and 
a confirmation of the sale. 

Even the testimony of Hooper, (one of the parties) is inconclusive 
as to this point. On his examination, at page 37 of the printed 
record, he says : " Montgomery furnished witness with a paper 
drawn up in such colors, to advertise the sale of the steamer, painting 
her so highly, that witness declined advertising her on those terms ; 
but witness took a part of Montgomery's proposed advertisement, 
and with his own additions to it, advertised the vessel. He does 
not think any date was named for the sale in Montgomery's adver- 
tisement ; does not know what became of said paper ; has caused a 
search to be made for it." 

It is referred to also by Laws, (another witness for the defence,) 
as made out by Montgomery and left at their counting rooms. 
But Mr. Williams, acting as Solicitor for Montgomery, distinctly 
and emphatically contradicts any inference to be drawn, that 
Montgomery agreed to such a sale on the 15th of February, by 
stating that on the 14th of February he received a telegraphic 
dispatch from Montgomery, then in New York, requesting him 
to have the sale put off ; that he Montgomery would be on in the 
night train, that he reached Baltimore on the morning of the said 
sale, that he went with Montgomery to the Exchange, and there 
forbid the sale, telling Whittington that he could not make the 
sale on that day; that it was "in the teeth of his agreement," 
that Hooper and Whittington united to persuade him to use his 
influence with Montgomery to allow the sale to proceed ; that they 
represented to him that there were many strangers about the stand, 
and that it might be advantageous to a future sale to let the steamer 
be put up, and that they thought a good sale could be effected of 
the vessel ; that he did all he could in the way of argument and 
personal influence with Montgomery to induce him to agree to a 
sale then, but he (Montgomery) resolutely refused ; and that neither 
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Hooper nor Whittington then made any pretence that Montgomery 
had ever assented to the sale on the 15th of February. 

But the fact of his preparing a notice or advertisement of the 
Jewess, being a part owner, interested, and better acquainted with 
her value and capabilities, is not, as argued, inconsistent with his 
conduct and course throughout. He was desirous that his trustee, 
Whittington, should proceed on the most favorable grounds to 
execute the trust, and present to the public the steamer in the most 
favorable ligh|, to insure a full attendance at the sale, and the best 
possible price for her. So that nowhere can I discover in this 
record, either before the sale attempted on the 15th of February, 
or the one made on the 1st of March, any sufficient evidence to 
justify the belief that the complainant Montgomery, ever authorized, 
acquiesced in, or approved, either the one or the other, in the terms 
and in the manner they were made ; he stood then as he now stands, 
by the stipulations and trusts of the agreement made and executed 
between the defendant Whittington and himself, and so I shall 
adjudge and decree. I can, therefore, find nothing in this record, 
from the testimony of the defendant's most favorable witnesses, 
which, in my judgment, shows such an approval or adoption of this 
sale, on Montgomery's part, as can take this case out of. the great 
and equitable rule I have adopted. And without imputing to this 
defendant, or any of them, the original purpose to commit actual 
fraud by this extraordinary sale, and the combination of Whitting- 
ton, and Hooper, and Ricketts to effect it, yet it amounts in law 
and in equity to a fraud on the rights and property of the com- 
plainant. 

And although (which is not this case) if the course pursued by 
the trustee had been regular and correct, and the price obtained at 
the sale fair and adequate, still this trustee could not become directly 
interested in the purchase. 

Having now disposed of the controlling question in this case, the 
only remaining inquiry is, what compensation or damages shall be 
awarded to this complainant, and by what measure must they be 
estimated and fixed. The complainant is entitled upon every princi- 
ple of equity to the true value of the steamer at the time of the sale 
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by Whittington & Eicketts to Wright ; the vessel has been sold by 
the defendants and carried beyond the jurisdiction of this court, and 
there is no possible way by which this court can re-instate this com- 
plainant in his interest, but by charging the trustee with the value 
of the property in the way of compensation or damages. 

This sale has been made by Ricketts & "Whittington since the 
filing of this bill, in May, 1854, and the record shows that the 
"Jewess," having passed into other hands, has been lost at sea, so 
that no re-sale can be decreed, and her value in the form of damages 
must now be the subject of such a decree, as equity and justice may 
require. 

The record is full of estimates and values, placed by witnesses on 
this steamer, at different times, and her character as a sea-worthy 
vessel has been alternately assailed or maintained by the opinions 
of many witnesses on both sides. 

Montgomery and Murphy are said to have given and expended 
over $20,000 for her in the original purchase and repairs. 

Messrs. Clackner, Eeeder, Dean, Kane, Peters, Morris, Morrison 
and others, witnesses for complainant, speak of different valuations 
put on her by themselves and others, and some of them refer to 
conversations with Ricketts, Whittington and Hooper, in which they 
regarded her as worth various amounts, but none so low as the sum 
for which she sold on the 1st of March, except it is to be found in 
a letter to Everetts and Brown from Hooper, in which he rates her 
as not being worth more than $10,500, and in his testimony in this 
case he says that $12,000 was the full value of the steamer 1 , and 
more than she was worth ; although but a short time before 1st of 
March, 1854, Hooper had estimated her value at $20,000, having 
on this basis agreed to allow Montgomery to purchase Murphy's 
half at $10,000, as shown by his own testimony in this record. 

On the other hand (both sides indeed proving too much) Messrs. 
Leffler, Beachman, Robb, Hooper and others, including a Mr. Jury, 
differ widely from the complainant's witnesses, and think, as a sea 
vessel, the "Jewess" was not very valuable. Jury, in fact, says 
this steamer was as unfit for sea as "a rotten pumpkin," (to use his 
own language) " such a vessel, to be sure, might go to sea and per- 



362 MONTGOMERY vs. WHITTINGTON ET AL. 

form a voyage in safety if the weather were fair ; that might happen 
to a rotten pumpkin." 

That she was of value, notwithstanding Mr. Jury's opinion, and 
estimated as a good steamer for some purposes all others admit; 
but amid the conflict of the evidence (being opinions) on this subject, 
whether given by experts or non-experts, and much of the testimony 
on both sides is of such a character, tinged besides, with feeling, 
natural, perhaps, to the vanity of pre-conceived or expressed opinions, 
and by the prejudices of witnesses ; and upon this sea of the ever- 
varying and changing waves of opinions, as to the value of the 
steamer "Jewess," the court must find, as best it can, some an- 
chorage, and that can only be done in safety and justice, by turning 
to the ground where the defendants Whittington, Hooper and Rick- 
etts rested and formed their own judgment of her value. 

Hooper had already regarded her, by his agreement with Mont- 
gomery, as worth $20,000. 

And Peters, a witness, states, that Ricketts or Wittington offered 
her to him for $20,000 a few days after the first of March. And 
in fact it is in proof that she was withdrawn on the 15th of Feb- 
ruary, after a bid of $27,500 by Mr. Peters, in good faith, and 
Montgomery then limited her, if sold on that day, to $35,000 ; be 
this as it may, I might find great difficulty in coming to a just con- 
clusion of the measure of value in this case, but for the estimate 
and valuation, Whittington, the defendant, and his partner, Ricketts, 
have in the most solemn form, placed on this steamer, which is 
found in the testimony of D. O. Laws, their clerk, who says, he 
knows of the sale by Ricketts & Whittington, of the "Jewess," to 
J. J. Wright, of New York ; the amount realized from this sale by 
them is $9,000 ; there is a balance remaining unpaid of $21,000, 
with interest, consisting of drafts, &c, which he names. 

The defendants, Ricketts and Whittington, have therefore, by 
this sale to Wright, made in May, 1854, placed an estimate and 
value upon the " Jewess" by which they must now abide. 

The opinions of witnesses varying from $20,000 to $80,000 in 
the record can give no safe measure of value ; but the well considered 
and deliberate estimate of Whittington & Ricketts, as otvners of the 
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steamer, expressed in their sale to Wright, is the only just and 
proper standard by which a court of equity can ascertain, with 
justice to all parties, the true measure of value and damages in this 
case. It is the judgment of the defendants themselves, and I shall 
adopt and enforce it. 

Although, as Chancellor Johnson well says, in 2 Chan. Kep. 108, 
" the rule of law and equity is strict and severe in such cases, and 
if damages are sustained^ they are given to the utmost value that 
the article is worth or will bring." See also 15 Vesey, 439, the 
cases ofLupton vs. White ; Amory vs. De Lamaire, 1 Strange, 505 ; 
Denton vs. Stewart, 1 Cox, Ch. R., 258 ; Eart vs. Ten Eyck, 2 
Johns. 115 ; Ringgold vs. Ringgold, 1 Harris & Gill, (Maryland 
Reports) 70; all of these cases go to the extent that the cestui que 
trust is entitled to the full value of the property at the time of sale 
by the trustee. 

In the application of these principles, I shall take the time of the 
sale to J. J. Wright, as the period at which to estimate the value of 
the Jewess, and decree that the defendant Whittington, shall pay 
one half of the sum of $30,000, being the value, and true value, 
which he then placed upon the vessel himself, and for which sum, 
he and his partner, Ricketts, sold her, and to the payment of which 
sum they received $9,000 cash, and notes and mortgages from the 
vendee, Wright, amounting to the sum of $30,000 in all. 

But it has been assumed that this sale to Wright, was speculative 
and on paper merely, and should not be a guide as to the true value 
of the vessel ; but there is nothing in this record to sustain such a 
view. The defendants regarded it as a real sale, and supposed that 
all the parties were perfectly good, and cannot now be permitted to 
repudiate their own acts or impeach the correctness of their own 
judgments as to the value of the "Jewess." 

I will sign a decree in the case, fixing the value of the steamer, 
when disposed of by the defendants Whittington & Ricketts, at 
thirty thousand dollars, and direct the auditor to adjust and settle 
an account in the case, allowing the defendant credit for one half 
of such bills for such repairs made on the steamer as were necessary 
and indispensable, after charging him with one half of any materials, 
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such as old copper, &c, taken off or from said steamer Jewess, and 
also allowing him for the payment of one half of any just debts 
which may have been paid by him, and which had been incurred 
for and on account of the said steamer " Jewess" by Montgomery, 
previous to the conveyance to Whittington, on the 9th of January, 
1854. 



In the Circuit Court of Wisconsin, — May Term, 1854. 

MERRIHEW VS. THE MILWAUKEE AND MISSISSIPPI RAILROAD COMPANY. 

1. The Board of Directors of a railroad company may make rules and regulations 
in relation to their business, but they must be reasonable, lawful, and within the 
limits of their charter. The establishment of certain trains for the exclusive 
transportation of passengers and their baggage, and other trains exclusively for 
the carrying of freight, is a reasonable regulation. 

2. A person cannot, by merely paying his fare and procuring his ticket, as a pas- 
senger, compel a railroad company to carry him daily, together with his trunk or 
trunks, when such trunk or trunks contain merchandise, money and other valu- 
able matter known as " express matter." 

The charge of the court was delivered by 

Hubbell, J. — This action is brought to recover damages for the 
alleged wrongful acts of the defendants, the Milwaukee and Missis- 
sippi Railroad Company. 

Railroads are of modern date, and novel questions are constantly 
arising between them and individuals, which require the considera- 
tion of courts and juries. This is the first time any of the questions 
involved in this case have been presented to this court. It will be 
my duty to give you the law relative to them, to the best of my 
ability. 

The plaintiff complains of two wrongful acts. First, That he had 
a paper called a pass, signed by Jno. Catlin, President of the com- 
pany, and that he had presented this pass to the conductor on the 
train and was refused a passage upon it. 

Second. That he offered to go on board of the cars at Milwaukee 
for the purpose of being carried west on the road, and tendered the 



